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“Navigating the Criminalization” of AHR 

“Legislation and legal issues surrounding assisted 
reproduction are complicated and penalties are 
severe.”

Legislation is not complicated; legal issues are.

Penalties are severe; but the only penalty that 
has ever been imposed was “trivial”



Assisted Human Reproduction Act 

PRINCIPLES

Declaration

2. The Parliament of Canada recognizes and declares that

(f) trade in the reproductive capabilities of women and men 
and the exploitation of children, women and men for 
commercial ends raise health and ethical concerns that justify 
their prohibition

trade: the action of buying and selling goods and services



Assisted Human Reproduction Act 
PROHIBITED ACTIVITIES

Payment for surrogacy
6. (1) No person shall pay consideration to a female person to be a 
surrogate mother, offer to pay such consideration or advertise that it 
will be paid.

Acting as intermediary
6. (2) No person shall accept consideration for arranging for the 
services of a surrogate mother, offer to make such an arrangement for 
consideration or advertise the arranging of such services.

Payment to intermediaries
6. (3) No person shall pay consideration to another person to arrange 
for the services of a surrogate mother, offer to pay such consideration 
or advertise the payment of it.







Assisted Human Reproduction Act 
PROHIBITED ACTIVITIES

Purchase of gametes
7. (1) No person shall purchase, offer to purchase or advertise for the 
purchase of sperm or ova from a donor or a person acting on behalf of a 
donor.

Purchase or sale of embryos
7. (2) No person shall

(a) purchase, offer to purchase or advertise for the purchase of an in 
vitro embryo; or
(b) sell, offer for sale or advertise for sale an in vitro embryo.

Purchase of other reproductive material
7. (3) No person shall purchase, offer to purchase or advertise for the 
purchase of a human cell or gene from a donor or a person acting on behalf 
of a donor, with the intention of using the gene or cell to create a human 
being or of making it available for that purpose.





The prohibition on the 
purchase of sperm and eggs 
from donors (section 7) came 
into force on April 22, 2004.  
That means it is now illegal to 
purchase human gametes 
from donors.  However, the 
Assisted Human Reproduction 
Act will allow for the 
reimbursement of receipted 
expenditures incurred in the 
course of making a sperm or 
egg donation (Section 12), in 
accordance with the 
regulations and a license.



Law (2004) Not yet in force



Law (2012) Not yet in force



What are the “severe” penalties?







The law
Payment for surrogacy (AHR Act)

6. (1) No person shall pay consideration to a female person to be a surrogate 
mother, offer to pay such consideration or advertise that it will be paid.

Purchase of gametes (AHR Act)

7. (1) No person shall purchase, offer to purchase or advertise for the purchase of 
sperm or ova from a donor or a person acting on behalf of a donor.

Punishment for forgery (Criminal Code)

367. Every one who commits forgery

(a) is guilty of an indictable offence and liable to imprisonment for a term not 
exceeding ten years; or

(b) is guilty of an offence punishable on summary conviction.

R.S., 1985, c. C-46, s. 367;1994, c. 44, s. 24;1997, c. 18, s. 24.



The penalties
Offence and punishment (AHR Act)

60. A person who contravenes any of sections 5-7 and 9 is guilty of 
an offence and

(a) is liable, on conviction on indictment, to a fine not exceeding 
$500,000 or to imprisonment for a term not exceeding ten years, or 
to both; or

(b) is liable, on summary conviction, to a fine not exceeding 
$250,000 or to imprisonment for a term not exceeding four years, 
or to both.



$60,000: The cost of doing business
Leia Picard admitted to violating each of these sections of the AHR
Aat. The court imposed a fine of $60,000.

 Picard paid five women for twelve egg “donations” at $5,000 per 
“donation”.

 Picard paid three women surrogates between $22,550 and 
$30,200 

 Picard was paid $31,000 for referring three Canadian couples to 
a surrogacy broker in the US. These couples in turn paid 
$130,000, $120,000, and $149,000 to the broker. 













We forgot … We don’t care…

RCMP: Prosecution 

(L. Picard fined $60,000)

Health Canada: Emails and 
cease-and-desist letters in 
response to complaints:

(i) bus-shelter ads to hire a 
surrogate mother ($10,000) 
(ii) company allegedly 
paying women to donate 
eggs





Canadian Standards Association 



Canadian Standards Association 



Canadian Standards Association 





Annex A to the CAN/CSA Z900.2.1 12 
Tissues for assisted reproduction 

s.12(1)(a) reimbursement for receipted 
expenditures for “gamete donation”

s.12(1)(b) reimbursement for “expenditures 
incurred in the maintenance and transport of an in 
vitro embryo” within the general scope of the CSA 
Standard

s.12(1)(c) reimbursement for receipted 
expenditures for “surrogacy services” and loss of 
work related income

• Why did HC ask the CSA to develop standards?

• Nov 2004 Workshop on the Reimbursement of 
expenditures for Egg and Sperm Donors
organized by HC “to gather information for use 
in developing regulations”

• “policy intent that reimbursement of 
expenditures would be limited to amounts the 
donors actually pay for, out of pocket.”

• “Moving forward: Obtaining the perspective of 
the gamete donor and of the recipients.”

• Next steps: The normal regulatory process will 
unfold, including publication in Gazette I and 
Gazette II, with the aim of having the entire 
regulatory framework in place by 2007 or 2008.



Annex A to the CAN/CSA Z900.2.1 12 
Tissues for assisted reproduction 

s.12(2) No person shall 
reimburse an expenditure 
referred to in subsection (1) 
unless a receipt is provided to 
that person for the expenditure.

• Section A.2.2.1 
(Documentation)

• The proposed Annex A seeks 
to legitimize “receiptable
expenditures” with the 
reference to “other form of 
evidence confirming 
expenditure.”

• There is a logical difference 
between “receiptable
reimbursements of 
expenditures” and “receipted 
reimbursements of 
expenditures.”



Annex A to the CAN/CSA Z900.2.1 12 
Tissues for assisted reproduction 

s.12(3) No person shall 
reimburse a surrogate mother 
for a loss of work-related 
income incurred during her 
pregnancy, unless …
• (a) a qualified medical 

practitioner certifies, in 
writing, that continuing to 
work may pose a risk to her 
health or that of the embryo 
or foetus; and

• (b) the reimbursement is 
made in accordance with the 
regulations.

• Section A.3.2.2 Donation of 
Ova (Eligible Expenditures)

• The proposed Annex A seeks 
to legitimize reimbursement 
of “net income lost” related 
to ova “donation”. 

• The Act included provisions 
for “loss of work-related 
income incurred during 
pregnancy” for surrogates 
12(3)(a) and (b).  There is no 
equivalent provision for ova 
providers.  



The CSA and the AHR Act

Incorporation by reference

• 65 (2) The regulations may incorporate any 
document by reference, regardless of its source, 
either as it reads on a particular date or as it is 
amended from time to time.

Proposed regulations to be laid before Parliament

• 66 (1) Before a regulation is made under section 
65, the Minister shall lay the proposed 
regulation before each House of Parliament.
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Meanwhile, in the US





My bottom line …

• Canadians who want to be law abiding citizens 
are entitled to know the “law”, not merely some 
“interpretation” from Health Canada.

• Health Canada is remiss in its duties.  There is no 
ethically sound defense for refusing to write the 
regulations these past 12 years.



Assisted Human Reproduction Act 

PRINCIPLES

Declaration

2. The Parliament of Canada recognizes and declares that

(c) While all persons are affected by these technologies, 
women more than men are directly and significantly affected 
by their application and the health and well-being of women 
must be protected in the application of these technologies. 



Read our Blog

Impact Ethics.ca


